Policy Basics: Taxes in Indian Country

Part 1: Individual Tribal Members

__MONTANA July 2017
BUDGET & POLICY

CENTER

Taxes in Indian Country

Few people understand the nuances of how taxes work in Indian Country. As a result, taxation
authority in Indian Country has been one of the most litigated issues between tribes, states,
and local governments. Furthermore, there is much misinformation and many missed
opportunities for innovative and mutually beneficial inter-governmental collaborations that
respect tribal sovereignty.

This is the first in a series of policy basics reports on taxes in Indian Country. Part 1 provides a
brief overview of the taxes that individual Indians in Montana pay. Part 2 focuses on tribal
governments and the taxes they pay and assess. It delves deeper into the critical role taxes play
in creating a reliable revenue stream to support government services and operations. Part 2
also reviews the state-tribal revenue sharing agreements made between the seven reservation
governments and the Montana Departments of Revenue and Transportation. Revenue sharing
agreements can provide governments with some level of certainty concerning the division of
revenue while safeguarding against costly litigation, making them an effective, if temporary,
solution to the ongoing taxation competitions between sovereigns.

Taxes and Tribal Members: What Taxes do Individual Tribal Members Pay?

According to the U.S. constitution’s supremacy clause, the constitution, federal laws, and
treaties override conflicting state laws. Additionally, a variety of U.S. Supreme Court rulings
have recognized the absolute power of Congress to regulate Indian affairs and property. This
means that in most instances state and local governments cannot tax tribal members, tribal
governments, or their property.! However, tribal members living off their own reservation—as
well as non-Indians residing on reservations—are subject to all state and local tax laws.

Income Taxes

Generally, individual tribal members are subject to federal income taxes. The exception to
this is income derived directly from allotted trust lands or treaty fishing rights.2 Allotted trust
land is reservation land owned by an individual tribal member (and not the tribe) and held in
trust by the federal government.3 Treaty fishing rights are subsistence rights secured to tribes
by treaty.* Any income received from the reinvestment of payments originally from allotted
trust land or treaty fishing-related activities is subject to federal income tax.>

Tribal members are also subject to state income taxes if they live or work off the reservation
where they are enrolled.® In 2010, thirty-nine percent of American Indians resided off-
reservation in Montana.” Many more Americans Indians residing on their reservation work off
the reservation in nearby communities.
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FICA Taxes

Regardless of where they work or live, American Indians must also pay into social security
and Medicare, referred to as Federal Insurance Contributions Act, or FICA, taxes. Employers,
including tribal governments, are required to withhold FICA taxes from their employees’
wages.8 The exception is wages paid to tribal members for treaty fishing-related activities. This
exemption, however, corresponds to reduced benefits under these federal programs.®

Property Taxes

Tribal members must also pay state and
local property taxes on their privately
owned land held in fee simple status,
even if their property is located on their
reservation.19 All tribal lands and any

individual allotments held in trust by the Owners of fee simple land hold the full title to

federal government are not subject to their property, which is subject to all state and
property tax assessments because federal local laws, regulations, codes, and taxation.

law prohibits state and local governments
from taxing tribal lands.1? Source: Bureau of Indian Affairs Frequently Asked Questions (2017)

The title to reservation trust land is held by
the federal government on behalf of an
individual Indian landowner or tribe.
Privately owned reservation land is held in a
status known as fee simple.

To help offset the loss of property taxes that support local public schools, districts located on
reservations and other federal lands can apply for federal Impact Aid, also known as Title VII
funds.!? Through Impact Aid, seventy-one public schools in Montana received nearly $55
million in federal aid in 2016. Fifty-nine of these schools were located on or near reservations
and received almost $54 million.13

Hotel Occupancy Taxes
Tribal members staying in an overnight lodging facility located on the reservation where they
are enrolled are exempt from paying the state bed tax.14

Motor Vehicle Taxes

As arule, tribal members are subject to all state motor vehicle taxes if they live off the
reservation where they are enrolled. Consistent with federal law and court rulings, tribal
members residing on their own reservation are exempt from paying a portion of state motor
vehicle taxes, including the new vehicle sales tax, personal property tax, or any added county
tax options. Regardless of residency, all tribal members must pay vehicle registration fees that
consist of vehicle registration, vehicle disposal, weed control, county motor vehicle computer,
and where applicable, the gross vehicle weight fees.1>

Excise Taxes on Alcohol, Tobacco, and Fuel

Excise taxes are indirect taxes paid by consumers when they purchase certain goods or engage
in certain activities. In general, excise taxes are “prepaid” by producers and wholesalers who
pass the tax on to consumers by including it in the sale price of the item.16

Page |2
www.MontanaBudget.org



Tribal and state governments have each asserted their right to collect excise taxes on
reservations, leading to years of costly litigation and tension. As a result, the state of Montana
and the seven reservation tribal governments have negotiated a variety of revenue sharing
agreements for excise taxes on alcohol, tobacco, and fuel (and in once instance oil and natural
gas taxes).1” The goal of these agreements is to “prevent the possibility of dual taxation by
governments while promoting state, local, and tribal economic development.”18

In Montana, the state collects all taxes on alcohol, tobacco, and fuel sold on the reservations
and then returns to each reservation tribal government a portion of the tax. The portion of tax
revenue remitted to tribal governments is determined by multiplying the number of enrolled
tribal members living on the reservation by the per capita tax receipts statewide for each tax.1?

American Indians, like other citizens of Montana, pay excise (or sales) taxes on alcohol,
tobacco, and fuel that they purchase. The single exception is members of the Confederated
Salish and Kootenai Tribes (CSKT), who do not pay the state tax on cigarettes they purchase on
the Flathead Reservation.20 Because of this, the CSKT government does not receive a share of
this particular tax from the state; instead, they receive a limited number of tax-free cigarettes
according to quotas set by Montana law. However, any sales above the quota are taxed.?!

In 2016, tribal governments derived more than $5.7 million from alcohol and tobacco tax
sharing agreements with the Department of Revenue and $5.2 million from fuel tax sharing
agreements with the Department of Transportation.?? You can learn more about the state-
tribal revenue sharing agreements in Part 2 of this MBPC Policy Basics series.

The table below provides a visual snapshot of the taxes that American Indians (Als) in
Montana pay. The yes-no answers paint a clear picture of what in reality is a complex

statutory issue that is still being worked out between governments, Congress, and the courts.
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